
Page 1 of 6 

IN THE STATE COURT OF GWINNETT COUNTY 
STATE OF GEORGIA 

CHRISTIAN LUIS LOPEZ and MICHAEL 
ANDRE SALINAS, as the surviving children 
of JOHANNA LOPEZ and CHRISTIAN 
LUIS LOPEZ, as the administrator of the 
estate of JOHANNA LOPEZ,  

Plaintiffs, 

v. 

LAS TERRAZAS CUBAN BAKERY LLC, 

Defendant. 

 Civil Action No.: 22-C-01779-S4 

PLAINTIFFS' RESPONSE TO DEFENDANT’S MOTION TO DISMISS 

1. Introduction

This is a dram shop case.  Defendant Las Terrazas Cuban Bakery, LLC (“Las Terrazas”) 

knowingly served a visibly intoxicated patron an obscene amount of alcohol.  That patron 

stumbled to his car, drove over several grassy medians, and eventually struck Johanna Lopez.  

She died several hours after the collision. 

This case has been filed by Christian Luis Lopez and Michael Andre Salinas 

(“Plaintiffs”), the sole surviving children of Ms. Johanna Lopez.  It is undisputed that Plaintiffs 

are the correct parties to bring the wrongful death claim arising from Ms. Lopez’s death.  See 

O.C.G.A. § 51-4-2(a).  Although the probate process is underway and not yet complete, it is

undisputed that Christian Luis Lopez will soon be the Administrator of his mother’s estate.  See 

Petition for Letters of Administration (Ex. A).  Nonetheless, Las Terrazas seeks dismissal of this 

lawsuit because the probate process is still underway.  Plaintiffs respectfully request the Court 
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deny that motion.  See, e.g., Jordan v. Evans Delivery Co., No. 320-cv-60, Order Denying 

Motion to Stay because of Ongoing Probate Proceedings (N.D. Ga. Sept. 28, 2020) (Ex. B). 

 

2. Factual Allegations 

2.1. The subject incident. 

On January 15, 2022, Johanna Lopez was an invitee of Las Terrazas Cuban Restaurant.  

Compl. ¶ 5.  On the same night, another patron of Las Terrazas sat at the bar drinking alcoholic 

beverages all night.  Id. at ¶ 6.  The other patron was noticeably intoxicated.  Id. at ¶ 7.  

Specifically, the other patron strongly smelled of alcohol, had red, bloodshot eyes, had trouble 

standing and walking, and was slurring his speech. Id. at ¶ 8.  Despite showing obvious signs of 

intoxication, of which Las Terrazas was aware, Las Terrazas continued selling the patron 

alcoholic beverages.  Id. at ¶ 9.   

The other patron left Las Terrazas and entered his car, which was parked in the parking 

lot.  Id. at ¶ 10.  The other patron drove over multiple grassy medians before striking Johanna 

Lopez with his vehicle.  Id. at ¶ 11.  Ms. Lopez died from injuries sustained in the collision 

shortly after the collision.  Id. at ¶ 12.   

 Las Terrazas knowingly sold, furnished, and served alcoholic beverages to the other 

patron even though he was noticeably intoxicated and knew he would soon be driving a motor 

vehicle.  See O.C.G.A. § 51-1-40.  Id. at ¶ 13.  Therefore, Las Terrazas is liable for negligence. 

Id. at ¶ 15.   

2.2. Plaintiffs are Johanna Lopez’s surviving Children and Christian Luis Lopez 
will soon be appointed as the administrator of her estate. 
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Christian Luis Lopez and Michael Andre Salinas are Ms. Lopez’s surviving children.  Id. 

at ¶¶ 1-2.  Christian Luis Lopez will soon be the administrator of Johanna Lopez’s estate.  Id. at ¶ 

1, n.2.  Plaintiffs foresee no objections anticipate the entry of Letters of Administration and an 

Order Appointing Mr. Lopez in the near future, and Defendant suggests none.   

 

3. Argument 

The Court should deny Defendant’s Motion because Plaintiffs are the proper parties.  “If 

an action is not being prosecuted by the real party in interest, before dismissing the case the trial 

court should allow a reasonable time after objection to allow the real party in interest to ratify, 

join, or be substituted in the action.” Moon v. Mercury Ins. Co. of Georgia, 253 Ga. App. 506, 

509 (2002) (emphasis added); see also O.C.G.A. § 9-11-17(a).  Stated differently, where a case 

is brought in the name of a purported representative who turns out to be improper, the remedy is 

to give the plaintiff a reasonable amount of time to substitute the proper party – even if the 

statute of limitations has run.  Rooks v. Tenet Healthsystem GB, Inc., 292 Ga. App. 477, 479 

(2008).   

The Court of Appeals has expressly approved the practice of naming a purported 

representative and later allowing substitution.  E.g., Rooks, 292 Ga. App. 477.  In Rooks, the 

decedent’s sister filed a wrongful death lawsuit, even though he was survived by his wife.  Id. at 

477.  She filed the suit as the “purported representative of the surviving spouse, the person with 

exclusive standing to bring the claim.”  Id. at 480.  Three years after the decedent’s sister filed 

the lawsuit, the defendants moved for summary judgment on the issue of standing.  Id. at 477.  

The trial court granted the defendants’ motions for summary judgment, but the Court of Appeals 
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reversed.  Id. at 478.  The Court held that “a wrongful death action was properly commenced in 

the name of a purported representative of the real party in interest and that amendment was 

allowed under the above law to correct Rooks’s lack of capacity to bring the suit within a 

reasonable time of an objection.” Id. at 479.  Trial courts follow Rooks and deny motions to 

dismiss like this one, which are typically aimed only at delay.  See Jordan v. Evans Delivery Co., 

No. 320-cv-60, Order Denying Motion to Stay because of Ongoing Probate Proceedings (N.D. 

Ga. Sept. 28, 2020) (Ex. B). 

 In this case, no substitution will be necessary.  That is, Plaintiffs are already the proper 

parties for the wrongful death claim and Christian Lopez will be the proper party for the estate 

claim once he is formally appointed as the administrator.  See O.C.G.A. § 51-4-2.  Plaintiffs are 

working with a probate lawyer and anticipate Mr. Lopez’s appointment as administrator in the 

near future.  As soon as the appointment is official, Defendant’s motion will be mooted.  This 

practice is allowed by the Civil Practice Act (see O.C.G.A. § 9-11-17(a)), by the appellate courts 

(Rooks, 292 Ga. App. at 479), and by trial courts (see Order, Ex. B).  Defendant’s motion should 

be denied. 

 

4. Conclusion 

Defendant’s motion fails as a matter of law.  Plaintiffs are the real parties in interest for 

the wrongful death claim and Christian Luis Lopez will be the real party in interest for the 

estate’s claim as soon as he is appointed as the administrator of his deceased mother’s estate.  

Plaintiff respectfully requests that the Court deny Defendant’s motion.  
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Respectfully submitted this 16th day of May 2022. 
        
       BUTLER LAW FIRM  
 

BY:  /s/ Matthew R. Kahn   
 JAMES E. BUTLER, III 

10 Lenox Pointe         Georgia Bar No. 116955 
Atlanta, Georgia 30324      MATTHEW R. KAHN 
jeb@butlerfirm.com          Georgia Bar No. 833443 
matt@butlerfirm.com 
(t) 678 940 1444 
(f) 678 306 4646     ATTORNEYS FOR PLAINTIFF 
  

mailto:jeb@butlerfirm.com
mailto:matt@butlerfirm.com
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that a true and correct copy of the foregoing PLAINTIFFS’ 

RESPONSE TO DEFENDANT’S MOTION TO DISMISS has been electronically filed via 

Odyssey eFileGA and will automatically send notification to the following attorneys of record: 

William D. Ortiz 
Shubra R. Mashelkar 

Cecilia D. Orozco 
Weinberg Wheeler Hudgins Gunn & Dial, LLC 

3344 Peachtree Rd., Suite 2400 
Atlanta, GA 30326 

wortiz@wwhgd.com 
smashelkar@wwhgd.com 

corozco@wwhgd.com 
 

This 16th day of May 2022. 
        
       BUTLER LAW FIRM  
 

BY:  /s/ Matthew R. Kahn   
 JAMES E. BUTLER, III 

10 Lenox Pointe         Georgia Bar No. 116955 
Atlanta, Georgia 30324      MATTHEW R. KAHN 
jeb@butlerfirm.com          Georgia Bar No. 833443 
matt@butlerfirm.com 
(t) 678 940 1444 
(f) 678 306 4646     ATTORNEYS FOR PLAINTIFF 
 

mailto:jeb@butlerfirm.com
mailto:matt@butlerfirm.com
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

NEWNAN DIVISION 

 

 

 

OLIVER JORDAN, 

 

Plaintiff, 

 

v. 

 

EVANS DELIVERY COMPANY, 

INC., 

ENC HOLDING CORPORATION, 

and ACE AMERICAN 

INSURANCE COMPANY, 

 

Defendants. 

 

 

 

CIVIL ACTION FILE 

 

NO. 3:20-cv-60-TCB 

 

 

 

O R D E R 

 This case comes before the Court on the motion [37] to stay, or in 

the alternative, motion to limit the scope of discovery filed by 

Defendants Evans Delivery Company, Inc., ENC Holding Corporation, 

and ACE American Insurance Company.  

 Based on the representations made to the Court by counsel for 

Plaintiff Oliver Jordan regarding the anticipated appointment of his 
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sole heir as representative of the estate, the Court denies Defendants’ 

motion [37] to stay. All discovery matters in this case, including Mr. 

Reed’s deposition on Wednesday, September 30, 2020, shall proceed. 

 IT IS SO ORDERED this 28th day of September, 2020. 

 

____________________________________ 

Timothy C. Batten, Sr. 

United States District Judge 
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