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xcepring the fiery consequences, the scene was unremarkable. T he Belli 

family was driving south on Interstate 85 through Atlanta, Georgia in 

their Jeep Cherokee. A wreck had occurred ahead of them and a vehicle 

was parked on rhe side ofrhe road. The Bellis slowed d own to avoid hir-

ring the parked car and, when they slowed, another vehicle struck their Cherokee in the 

rear. Rearend coll isions like th is occur every day on American roads. The consequences 

need n ot be - and normally are not - catastrophic. 

Bur for the Bell i family, Chrysler's 

design decisions changed those conse

quences. Like a ll automobi le ma nufact ur

ers, Chrysler recognizes that the vehicles it 

makes will be involved in wrecks. Like all 

automobile manufacturers, Chrysler has 

a choice with regard to where it places the 

fuel tan k: Chrysler can place a fuel tank 

someplace that is protected from impact, 

or someplace that is vu lnerable to impact. 

Tragically, Ch rysler chose option number 

two in many of its Jeep-branded vehicles. 

Specifically, Ch rysler placed the fuel tanks 

in the Jeep Cherokees (and several other 

Jeep models) behind the rear axle and next 

to the rear bumper where it was vulner

able to rupturing in rear impacts. As a 

consequence, when the Bellis' Jeep was 

rearended on Interstate 85, the tank rup

rured and the Jeep burst into flames. Mrs. 

Bell i and her daughter died on the scene, 

and Mr. Belli died after eleven days in a 

hospital burn unit. 

Recognizing the Problem 
When lawyers confront a case like 

the Bellis,' the most important thing is 

the first th ing: recognizing the problem. 

Although t he driver of the vehicle that 

struck the Bellis was a proximate cause of 

t he wreck, he was nor rhe sole proximate 

cause of the Bellis' deaths. Had the fue l 

tank been in a safe location, there would 

have been no fi re. Had the Jeep nor caught 

fire, the Bellis would have sustained com

paratively m inor injuries. T herefore, rhe 

primary cause of t he Bel lis' death s - as 

d istinct from the relatively minor inju

ries they would h ave sustained without 

a fire - was nor the striking driver, but 

Chrysler's decision to leave the fuel tank 

vulnerable in rear impact. The law refers 

Above is a rear view of a Jeep with a rear
mounted fuel tank. The tank has been 
painted white in this photograph for ease of 
identification. 

co chis principle as "crashworchiness": in 

foreseeable impacts, your car should pro

tect you, not endanger you.' 

Although identifying t h e failu re in 

an automotive product liability case can 

be difficult, it is always worth looking if 

injuries are severe. For instance, when a 
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cire fails and che cread comes off, causing a 

rollover or collision, investigators somecimes 

do not recognize that the tire failure caused 

chewreck. When a seat belt fails and allows 

an occupant to be ejeC[ed, investigators 

sometimes assume char che occupanc was 

not belted and do not recognize that the seat 

belt actually failed. Fire cases - specifica lly, 

"post-collision fuel-fed fire cases," as they are 

known - are easier to recognize. If the vehicle 

cacches fire after che wreck, invescigators 

and attorneys should evaluate the vehicle's 

fuel system (and, as in all potent ial product 

liability cases, secu re the vehicle as evidence). 

The design that Chrysler chose for many of 

ics Jeeps - placing che fuel rank next to che 

bumper - raises suspicions immediately. 

Design History 
In automotive product liability cases, 

evaluating design history is important for 

three reasons. First, designs that predate the 

vehicle at issue can reveal whac che auto

maker knew when it selected che design of 

the subject vehicle. Second, designs that 

postdate the subject vehicle can be relevant 

to a manufacturer's knowledge ofthe danger 

among other considerations. Third, designs 

of contemporaneous vehicles can show what 

safer design alternatives the manufacturer 

could have selected. 

In the context of the rear-fuel-tank 

Jeeps, the design history is important for 

all three reasons. First, well before Chrysler 

manufactured rear-tank Jeeps in the 1990s 

and 2000s, automakers had learned that 

fuel ranks beh ind che axle were dangerous. 

The most infamously defective vehicle in 

American history - the Ford Pinto - proved 

this point. The dangers posed by the Pinto's 

rear-mounted tan ks are well known to many 

laypeople, and as early as che 1970s, auto

makers were taking notice. For instance, in 

I 978, Chrysler's internal safety engineer L.L. 

Baker wrote a memorandum to his superiors 

that expressly referred to the Pinto. Baker 

concluded that fuel ranks placed "ahead of 

the rear wheels" were better protected from 

impact, and urged Chrysler to design its fuel 

systems that way.2 

Second, in some jurisdictions, designs 

that postdate the subject vehicle may be 

admissible. These designs can be relevant for 
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a variecy of reasons, including bur not lim

ited to a manufacturer's knowledge of the 

danger. For instance, two of the Jeeps with 

rear-mounted tanks were the I 993-2004 

Jeep Grand Cherokees and the 2002-2007 

Jeep Liberties. In model year 2005, however, 

Chrysler moved the fuel tank of the Grand 

Cherokee ahead of the rear axle to a safer 

"midships" location, and in model year 2008 

Chrysler did the same with the Liberty - but 

Chrysler issued no warnings to owners who 

were still driving Jeeps with rear-mounted 

tanks. These subsequent designs demon

strate that Chrysler knew the rear-mounted 

tanks were unsafe. 

Third, contemporaneous veh icles' 

designs il lustrate the design alternatives 

thac were available to che manufacturer. In 

most jurisdiccions, che availability of a safer 

alternative design is a factor that the jury 

should consider in determining whether the 

subject vehicle is defective. 3 With respect to 

the Jeeps with rear-mounted tanks, numer

ous contemporaneous designs (by Chrysler 

and other manufacturers) had safer, mid

ships fuel tanks. The subsequent Jeeps with 

midships tanks - such as the 2005 Grand 

Cherokee and 2008 Liberty - show that 

chese concemporaneous midships-tank 

designs would have been feasible for SU Vs 

of these sizes. 

2009 Chrysler Bailout and 
Chapter 11 Reorganization 

As many readers know, Ch rysler has now 

received two bailouts by the federal govern

ment: first in 1979, and second in 2009. 

During the 2009 bailout and Chrysler's 

related Chapter 11 reorganization, Ch rysler 

underwent a name change from "Chrysler 

LLC" to "Ch rysler Group LLC." That is 

important for at least cwo reasons. First, as a 

result of this and other changes to Chrysler's 

corporate name and structure, Chrysler now 

contends that it cannot be liable for punitive 

damages a.rising from vehicles that Chrysler 

manufactured before che 2009 reorganiza

tion. Second, in its responses to consumers' 

discovery requests, Chrysler now recites the 

changes to its corporate name and scruc

ture in a way that cou Id lead some consumer 

advocates to the erroneous conclusion that 

Chrysler is either not liable for, or does not 

possess discoverable documents about, pre-

2009 vehicles. 

First, the degree to which consumers 

can hold Chrysler liable for its pre-2009 

vehicles d epends on a political compromise. 

As Chrysler was emerging from the 2009 

reorganization, Chrysler attempted to shed 

responsibi lity for a ll product liability suits 

based on veh ides it manufactured before the 

reorganization. Fortunately, consumer fai r

ness advocates recognized what Chrysler was 

doing and drew public attention to it. The 

public outcry was effective. Due in large part 

to the efforts of the American Association for 

Justice and other pro-consumer organiza

tions, Chrysler was forced to re-assume civil 

responsibility for the vehicles it manufac

tured before its Chapter 11 reorganization. 

There is a catch, however - "new" Ch rysler 

purportednottoassume liability for lawsuits 

based on pre-reorganization vehicles if the 

lawsuits "include[d] any claim for exemplary 

or punicive damages."' Now, Chrysler con

tends chat it cannoc be liable for punitive 

damages in lawsuits based upon pre-2009 

vehicles, and that any claim for punitive 

damages should cause the entire lawsuit to 

be transferred to the U.S. Bankruptcy Court 

in the Southern District ofNew York where 

Chrysler's Chapter 11 petition was filed. As 

to compensatory damages, however, "new" 

Chrysler remains indisputably liable and no 

transfer is necessary. 

Second, in response to consumers' dis

covery requests in cases based on pre-2009 

vehicles, Ch rysler now inserts a lengthy 

"preliminary stacement" char recices some 

of Chrysler's name changes and reorganiza

tions. Through its history, Chrysler has been 

variously known as "Ch rysler Corporation," 

"DaimlerCh rysler Corporation;' "Chrysler 

LLC," "Old Carco LLC," and (currently) 

"Chrysler Group LLC." This "preliminary 

statement" (an excerpt of which is provided 

below) could lead some consumer advocates 

to conclude either that the current Ch rysler 

is not liable for defective d esigns char pre

dated Chrysler's 2009 reorganization, or 

that the current Chrysler possesses no dis

coverable information about those designs. 

Neither of t hose conclusions is accurate -

Chrysler remains liable (at least as to com

pensatory damages) for its defective vehicles 
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predating 2009, and Chrysler possesses dis

coverable in formation about those vehicles 

that it must produce upon requesr. 

Federal Regulations 
Defendant-manufacture rs nearly a lways 

attempt to argue that because their product 

met the federal minimum standards for sale 

in the United States, the veh icle is safe and 

non-defective. It isn't just Ch rysler- General 

Motors, Ford, Toyota, Isuzu, Suzuki, Honda, 

and even tire manufacturers make this argu

ment. To make it, manufacturers rely on 

the Federal Motor Vehicle Safety Standards 

("FMVSS") promulgated by the National 

H ighway Traffic Safety Administration 

("NHTSA''), with which vehicles must com

ply before they can be offered for sale. In the 

context of]eeps with rear-mounted ranks, 

for instance, FMVSS 301 addresses fuel sys

tem integriry.5 This defense argument lacks 

merit, but u n less the relevant evidence is 

placed before the jury, some jurors may buy 

into this erroneous theory. 

In truth, the FMVSS are on ly"minimum 

standard[s]" that vehicles must meet before 

they can be sold.6 NHTSA has repeatedly 

established that"compl iance with a Federal 

motor vehicle safety standard does nor pre

sumptively mean thatthe design chosen bya 

manufacturer is safe" and that "compliance 

with a safety standard does nor constitute 

a d efense in a product liability suit" as far 

as NHTSA is concerned.7 As NHTSA has 

stared , "[m]anufacrurers are free to select 

designs which exceed those in the safety 

standards."8 

In most cases, NHTSA- which is a small, 

understaffed agency - has taken no action 

with regard to the defective vehicle. In the 

case of]eeps with rear-mounted fuel tanks, 

however, NHTSA got into gear. In 2009, 

N HTSA began a "preliminary investigation" 

into 1993-2004 Jeep Grand Cherokees, all 

of which had rear-mounted fuel tanks. In 

2012, N HTSA upgraded the investigation 

to an "engineering analysis" and broadened 

the scope of the invest igation to also include 

1993-2001 Jeep Cherokees and 2002-2007 

Jeep Liberties, which also had rear-mounted 

tanks. On June 3, 2013, NHTSA formally 

found that the 1993-2004 Grand Cherokees 

and 2002-2007 Liberties "contain{ed} defects 

related to motor vehicle safety" and officially 

requested that Chrysler"initiateasafetyrecall 

of these vehicles."9 

Chrysler purported to respond to that 

recall request. But the response was far from 

satisfactory - Chrysler put a band-a.id on a 

wound that needed stitches and a tourni

quet. As to 1993-1998 Grand Cherokees and 

2002-2007 Liberties, Chrysler announced 

that it would to install a Chrysler-approved 

trailer hitch on veh ides rhar didn't have one. 

As to 1999-2004 Grand Cherokees, Chrysler 

announced that if a vehicle had an aftermar

ket trailer hitch, Chrysler would replace the 

hitch with a Chrysler-approved one, but if 

the Jeep had no hitch, Ch rysler would rake 

no action. This reaction was inadequate 

by Chrysler's own admissions - Chrysler 

claimed that the fires abou r which NHTSA 

had raised concerns were "high-speed, high

energy collisions" but admitted the tra iler 

hitches would on ly help in " low-speed 

impacts."IO In 2011, Chrysler's former vice 

president of engineering Fran~ois Casraing 

put it bluntly: "(t]he row package does not 

protect the tank."11 Although Chrysler's so

called "recall" may have helped the com

pany's public relations perceptions, ir did 

little to address rhe real safety problems that 

its fuel tank placement created. A free tow 

package doesn't cur it. 

"Severe" Wreck 
In nearly every automotive produ ct 

liability case, t he defendant-manufacturer 

will attempt to argue that the wreck was 

so severe that no occupant could have sur

vived, even if the vehicle had not been defec

tive. Commonly, manufacturers' lawyers 

ask lay witnesses at trial and at deposition 

whether they would characterize the wreck 

as "severe." Because these witnesses have 

generally figured out that someone was cata

strophically injured in the wreck, they some

times answer "yes" even if the collision forces 

were not great. A consumer advocate must 

be ready to explain to the jury, if appropri

ate, that while the consequences of the wreck 

were severe, the wreck itself would have been 

su rvivable if not for the automotive defecr. 

To prepare for the manufacturer's argu

menr, consumer advocates should consider 

the object ive indicators of severity. Scene 

witnesses often have important derails to 

offer, and a qualified accident reconstruc

tionisr can analyze skid marks, crush pat

terns, and other evidence to determine how 

severe the crash forces actually were. Medical 

or biomechanical evidence - whether from 

a treating physician or a pathologist who 

conducted an autopsy- often casts light on 

wh ich injuries were caused by the collision 

and which were caused by the product defect. 

In some cases (particu larly rollovers), 

computer modeling can show what dam

age to the subject vehicle occurred, and 

when it occurred. Certain advanced com-

Above is a screenshot from a computer model 
that the author's firm used in a recent rollover 
trial. 

purer models can recognize, for purposes 

of assessing deforma.rion, the differenr 

material properties of various vehicle com

ponenrs - for example, that the steel in the 

A-pillar is stronger than the sheet metal in 

the roof panel. Many manufacturers use 

such models to make design decisions and 

conduct computer-aided testi ng. There are a 

fewqua.lified experts in the country who can 

take a manufacturer's computer model and, 

taking into account the forces to which the 

subject vehicle was subjected, reconstruct 

how the vehicle responded to those forces. 

Jn the context of the rear-tank Jeeps, 

the truth is plain. Common sense tells us 

that although it does not requ ire great 

force to ruptu re a tan k that is mounted 

next to the rear bumper, it would require 

tremendous force to ru pture a tank that 

was mounted amidships, forward of the 

rear axle - as in the 2005 Grand Cherokee 

or 2008 Liberty. Chrysler's own admis

sions tell the same story: if the tank fai ls in 

"h igh -speed, high-energy coll isions" and 

a lso in "low-speed impacts," t he problem 

isn't the speed - it is the tank placement.12 

Spring 2014 • 



Except in tru ly exceptional collisions, 

the "severe wreck" a rg ument offers little 

defense for fuel rnnks placed next to t he 

rear bumper. 

Conscious Pain and 
Suffering 

In fire cases in which the victim d ies, at

fau lt manufacturers often attempt to avoid 

responsibility by a rgu ing that the victim 

d ied from, or was knocked unconscious by, 

the initial collision. Manufacturers then 

argue that because the post-coll ision fire 

isn't what killed the vict im, or because the 

victim was not conscious in the fi re, the 

manufacturer should not be liable for the 

vehicle's defect. Proving the truth abou t 

what the victim endu red is important for 

three reasons. First, if the consumer advo

cate cannot prove that the victim survived 

the init ial collision, the consumer may not 

be able to recover from the manufacturer at 

a.II. Second, pain and suffering in the fire 

accounts for a significant portion of t he 

damages to which a plaintiff is entitled. 

Third, in some states, a manufacturer can 

escape liability for punitive damages ifthe 

plaintiff does not show that t he victim 

endured conscious pain and suffering.13 A 

skilled consumer advocate can often prove 

pain and suffering by a combinat ion of 

direct and circumstantial evidence. 

Bystanders who saw or heard the vic

tim inside t he burning vehicle can provide 

powerful, d irect evidence of pain and suf

fering. But observing a veh icle bu rn with 

someone inside it - the billowing smoke, 

orange flames, explosions of tires and gas 

st ruts, and intense heat, coupled with hear

ing the screams of an occupant or seeing an 

occupant writhe - can understandably dis

turb witnesses. Bystander witnesses may be 

reluctant to talk about what they observed, 

and may become emotional when they do. 

Asking those witnesses to relive that expe

rience in an interview, at deposition, or at 

trial is asking a lot. But it can be crucial. 

Circumstantia l evidence can also be 

st rong. For instance, the position of a dece

dent's body can reveal t hat the person was 
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trying to escape at the t ime of his death. In 

a Jeep fi re case handled by t he author's fi rm, 

the front of the decedent's body was pressed 

against his door with one arm ex tended to 

t he broken-out window - wh ich showed 

that the occupant had been crying to escape 

t he flames. Although soot in the decedent's 

airway or elevated carboxyhemoglobin in 

the decedent's blood can indicate that the 

decedent was alive and inhaling smoke, 

t hose indicators are absent in many veh icle 

fire cases even where the decedent lived for 

a significant time in the fire. T he reason 

is t hat in automobiles, occupants who are 

trapped in the flames often have access 

to outside air from a broken-our window 

or some ot her source. Thermal exposure, 

not smoke in halation, may be the cause 

of death. 

Final Thoughts 
Unfortunately, t he Bel lis a re not alone. 

Across the Un ited States there a re hundreds 

of fami lies that h ave been torn apart by 

Chrysler's decision to mount fuel ta n ks 
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behind che rear ax le and nexc rn che bum

per. Seeking juscice on behalf of such fami

lies is noc easy, and ic is noc quick, bm ir is 

worchwh ile. Pe rhaps - hopefully - chese 

Jeeps will be the last passenger vehicles sold 

in che Unired Scares wich Pimo-like fuel 

ran ks. They should be. e 

Author Bio: Jeb Buder was an acrnrney 

ac Butler, WoO(en & Fryhofer LLP a t che 

cime h e wroce chis anicle. Jeb curremly 

practices a r Burler Tobin LLC, which spe

ciali zes in seriou s injury cases. He can be 

reached a t jeb@butlerrnbin .com . 

Endnotes 
See Larsen v. Gen. Motors Corp. , 391 F.2d 495, 502 
(8t h Cir. 1968) (seminal ca se). 

2 The f ull text of this memorandum is a vail 
able on line at h ttp://www.aur osafNy.or g/ 

s i re s/ de fa u I r/ f 1 les / i m ce _ s r a ff_ u p loads/ 
BakerFuelMemol 978.pdf. 

3 See, e.g., Banks v. /Cl Americas, Inc., 264 Ga. 732 , 
737, 450 S.E.2d 671, 675 (1994). 

4 In re Old Carco LLC, 09-50002 SMB, 2013 WL 
1856330 (Bankr. S.D.N.Y. May 2, 2013); see Mike 

Spector, "Chr ysler Got Legal Shield in Ch apter 
11," \'Vall Srreecjourn al, April 4) 2012 (available 

at hrrp://on line.wsj .com/ news/arricles/ SBIOOO I 
4240527023044500045 77277802983129074). 

49 C.F.R. § 57 1.30 1. 
6 49 U.S.C. § 30!02(a)(9). 

Letter Frank Berndtto Daniel T histle.Jan. 5, 1981 
(aurhoricarive N HTSA incerprerarion lecrer). 

8 Id. 
9 Len er from Frank Borris II ro Man hew Liddane, 

Ju n e 3, 2013 (emphasis added) (avai lable at 
hrr p://www. au rosa fe ry.org/si res/defa u lr/ fi les/ 
imce_sraff_uploads/ ODl%20Jeep%20Recall%20 
Requesr.pdf). 

10 Id.; Chrysler Press Release of Ju ne LS, 2013 
(avai lable a t hrrp://www.chryslergroupllc.com/ 

[ n ves tor / Pre ssRe leases/ Chrysler Do cu men ts/ 
Chrysler%20G roup%20a nd%2 0N H TSA%20 

Resolve%20Recall%20 Requesr.pdf). 
11 Chr isropher Jensen, "Chrysler 's Solution for Jeep 

Recall Runs Inro Resist an ce," New York T imes, 
J uly 12, 1013, available at http://www.nyti1nes. 

com/ 20 L 3/07 / L 4/ auromobi les/ch ryslers-sol u rion · 
fo r-jeep-recal 1-ru ns-i nco-resistance. h t m I. 

12 Letter from Frank Borris r I to Matthew Liddane, 
June 3, 2013 (available a t htt p://www.aurosafery. 

org/ sires/ de fa u l r/ fi le s / i m ce_s ta ff_ up loads/ 
0 Dl%20J eep%20Reca l 1%20 Req ues r .pd f) ; 
Chr ysler Press Release of June 18, 2013 (available 
at h tt p://www.chr yslergrou p llc.com/ lnvesror/ 
PressReleases/ Chr yslerDocuments/Chrysler%20 
Grou p%20 and%20N HTSA%20 Resolve%20 

Recall%20Requesr.pd f). 
13 See Ga. Product s Liabili ty Law § 13:8 (4t h ed .). 

As noted above, however, asser t ing a p unitive 
damages claim against Chrysler for vehicle manu

facturf>d before 2009 raises unique bailout-related 
ques tion s. 

what's new with GTLA members 

V GTLA Members Du sri n E. Davies and Krisry Swear 

were married on April 5, 201 4 in Savannah . 

- -------------------------------~ 

:»- Meredich Parrish and her husband welcomed cheir ch ird son, Kieran 

Reilly, on November 5, 201 3 

:io-- Marion Tho mas Pope IV was born on O ctober 7, 2013 

rn pa renrs Tom and Meredi th Pope. 

:»- Mr. and Mrs. George Samuel Nicholson of Augu sta, Ga., a re pleased rn 

announce che birch ofcheir son , George Samuel N icholson,Jr., "Sam ," 

born on Sepcember 12, 2013, ac Universicy Hospira I in Augusca, Ga. Sam 

ma.de h is debut ar 4:30 p.m., weighed 6 lbs 13 oz., and was 20 inches 

long. 
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~ > Scephen R. Hasner, of Hasner Law, co-found ed Rayo de Sol, ~ 
~ ~ 
~ a min istry m N icarag ua rransforming ch e lives o f children ~ 

~ rhrough educa t10n, nut rmon , healt hcare and commu nity <level- ~ 
~ ~ ~ opmenr. Rayo de Sol believes rh ar developmenr 1s a coll aborarive ~ 
~ ~ ~ process, requ m ng meanmgfu l pan1c1pat10n of the beneficiaries and ~ 
~ ~ 
~ com mu n in es. Rayo de Sol is currendy serving almosc 700 children ~ 
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